
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Wlse Friedman, Inc.

for Redetermlnation of a Deficiency or Revlslon
of a Determlnatlon or Refund of Corporation
Franchlse Tax under Artlcle 9A of the Tax Law for
the Fiscal Year Endlng 11/30/80.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorls E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Commission, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he/she served the withln not lce of
Decislon by certifi ld nall- upon Wise Friedman, Inc., the petitloner ln*'the
withLn proceedlng, by enclosing a true copy thereof in a securely sealed
postpald srrapper addressed as f ol-l-ows:

Wise Frledman, Inc.
c/o Monroe Friedman, Offlcer
525 Central  Ave.
Cedarhurst,  New York 11516

and by deposLtlng same encl-osed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says
hereln and that the address set
o f  the  pe t l t ioner .

Sworn to before me this
18th day of Februaryr 1986.

that the said addressee is the petLt ioner '

forth on said rrrapper ls the l-ast known address



S T A T E  0 F  N E h t  Y 0 R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  L 2 2 2 7

February 18, 1986

Wise Frledman, Inc.
c/o Monroe Frledman, OffLcer
525 Central  Ave.
Cedarhurst,  New York 11516

Gentlemen:

Please take notl-ee of the Declelon of the State Tax Conrmisslon encl-osed
herewlth.

You have now exhausted your right of review at the adminlstrative Level.
Pursuant to section(s) 1090 of the Tax Law, a proceedtng in court to revLew an
adverse declslon by the State Tax Commission may be lnstituced onLy under
Artlcle 78 of the Civll Practice Law and Rules, and must be con'menced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of this not lce.

InquLries concerning the computation of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigatlon Unlt
Bulldlng il9, State Campus
Albanyr New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

wIsE FRIEDMAN, INC.

for Redeternl-natlon of a Deflciency or for
Refund of Corporation Franchlse Tax under
Articles 9-A and 27 of the Tax Law for the
Flscal Year Ended November 30, 1980.

I. Whether

I I .  Whether

authority of the

DECISION

New York Corporation Franchlse

1980 on February 25,  1981,

a three month extension for

Peti t ioner,  Wlse Fr ledman, Inc.,  525 Central  Avenue, Cedarhurst,  New York

11516, f i led a pet l t lon for redeterminat ion of a def ic lency or for refund of

corporation franchise tax under Artlcles 9-A and 27 of the Tax Law for the

f lscal year ended November 30, 1980 (Fi le No. 55672).

A hearlng was held before Danlel J. Ranalll", Ilearing Offlcer' at the

offlces of the State Tax Comlsslon, Two World Trade Cent€Er New York, New

York, on October 9, 1985 at 1:15 P.M. Pet i t loner appeared by Monroe Frledman,

Off lcer.  The Audlt  Dlvis ion appeared by John P. Dugan, Esq. (Lawrence A.

Newman, Esq.,  of  counsel) .

ISSUES

petl t ioner t lnely f i led a clalm for refund.

petltloner is ent,l"t.Led to a refund under the specLal- refund

State Tax Conmisslon under section 1096(d) of the Tax Law.

FINDINGS OF FACT

1. Pet i t l "oner Wlse Fr iedman, Inc. f l led l ts

Tax Report for the flscal year ended Novenber 30,

having previously tlnely filed an appllcatlon for
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f l l lng. Thus, pet l t ionerrs extended date for f i l - ing was May 15, 1981. On i te

return' petitioner computed lts tax on an alternative base utilLzlng entire net

income plus compensatlon paid to offtcers and certatn stockholders.

2. 0n May 8, 1984, pet l t l -oner prepared a claim for refund of corporat ion

tax pald of $22,562.00 for the f iscal  year ended November 30, 1980. The baele

of the claln was that the officersr compensation used to compute the tax lras

actually derived from commissions paid to the officers computed solely on total

sales. Such compensat ion l"s excluded from the al ternat ive tax base. Thus, the

alternative base for computation of t,ax should not have been used; rather, the

tax should have been computed on entire net lncome. The Audit Divlslon stamped

the claim for refund with a date recelved of l {ay 22, 1984.

3. 0n June 22, 1984, the Audit  Dlvis lon sent a let ter to pet i t ioner

denying l" ts refund claim, stat lngr in part ,  as fol lows:

rrA claim for refund must be f l led withln three (3) years fron
date the return was f l led. Since the New York State franchise
report  for the perlod endlng LL/30/80 was f i led on 2126/81 and
clal"m for refund was received on 5/22/84, the 3 year l in i tat ion
explred. Therefore, your clalm for refund must be denied.r l

4.  The Audit  Divls ion concedes that the tax on pet l t ionerrs or lglnal

return was computed incorrectly and that the computation on the cLaim for

refund ls correct. The refund was denled solely because the clal-n was consldered

to be untinely. Petltloner maintalns that since lt had ftLed for an extension

to May 15, 1981, i ts return, al though f l led on Februaty 26, 1981, ls deemed to

have been f l led on May 15, 1981. Therefore, pet i t loner further malntains that

it nalled it,s refund claln prlor to May 15, L984, although the clalm was not

recelved untll l{ay 22, 1984. The clalm form had no envelope atteched eo that

it was inpossible to determine the exact nalling date from the postnark. The

Audit  Dlvis lonrs posit lon ls that,  regardless of the exact date of malI lng,

the
tax
the

n has
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petLt ionerrs claim was unt imely because the deadl lne for f l I lng for a refund

explred on February 26, 1984, three years from the date that the orlglnal return

was f l led.

5. Petl"tloner malntalns that even if the claim was fl"led late' there are

no questions of fact or law lnvolved ln whether petitloner is entltled to a

refund and, therefore, the refund should be granted under the specl,al refund

authori ty of sect lon 1096(d) of the Tax Law.

CONCLUSIONS OF LAW

A. That sect ion 1087(a) of the Tax Law provides, ln part ,  that a clalm

for refund under Article 9-A shall be filed by the taxpayer wlthin three years

from the time the return was actually filed or two years from the time the tax

was pald, whichever l"s later, or lf no return was filed, wlthln two years from

the t ime the tax was pald. Sect ion 1087(h) of the Tax Law provl"des that:

" I f ]or purposes of thls sect ion, any return f l1ed before the last day
prescr ibed for the f i l lng thereof shal l  be considered as f i led on
such last day, determtned without regard to any extension of tlne
granted the taxpayer."

B. That pet l t l -oner f1led i ts corporat l -on tax report  for the year ln lssue

on February 26, 1981. In determining when the three year perlod for f l l lng a

claln for refund expires, the actual date of f l l ing ls used as a etart ing polnt

except when a return ls f i led before the or iginaL due date. In this case, the

orlginal  return due date was February 15, 1981. Since the expirat ion date for

refunds is det,ermined wl"thout regard to any extension granted, then the three

year period began running on February 26, 1981, the actual f i l ing date.

Therefore, the perLod for f i l lng a claim for refund expired on February 26,

1984 and pet i t lonerrs claim f i led ln May, 1984 was unt lnely.

C. That sectton 1096(d) of the Tax Law provldes:
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"Speclal  refund authori ty.  --  Where no quest lons of fact or law
are involved and it appears from the records of the tax conrmisslon
that any moneys have been erroneously or llIegally coLlected from any
taxpayer or other person' or pald by such taxpayer or other Person
under a mlstake of factsr purauant to the provlsl-ons of thls artlcle
or of artlcle nlne, nlne-a, nine-b or nlne-c, the tax comLssion at
any tl"me, wlthout regard to any perlod of llnltations, shall have the
power, upon naking a record of lts reasons therefor in wrltlnBr to
cause such moneys so pald and belng erroneously and lllegally held to
be refunded and to l -ssue therefor Lts cert i f icate to the comptrol ler.r '

D. That petitioner did not notlfy the Audlt Dlvision that the compensation

of officers nas derlved from commlsslons rather than salariee withJ"n the tlne

prescr ibed by sect ion 1087(a) of the Tax Law nor did l t  dlsclose such informatlon

on i ts New York State tax report  f i led for the year ln lssue or on l ts federal

return subnitted for such year. Unless lt ls clear fron the face of the return

that moneys have been erroneously or ll legally collected there ie a guestlon of

fact or laril. .Matter of Natl"onal Beneflt Fund for llospltal and llealth Care

Employees, State Tax Commtsslon, October 7, 1983. Ltoreover '  pet l t loner dtd not

pay the tax under a uistake of facts slnce the preparer had all of the lnfornatlon

aval lable to f l le a correct return. Accordingly,  pet i t ioner ls not ent l t led to

a refund based on sect ion 1096(d) of the Tax Law.

E. That the petltlon of ll ise Frledman, Inc. is denied and the denLal of

refund issued June 22, 1984 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

r[D i ' 1ii86
PRESIDENT


